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I. INTRODUCTION

In policy statements and public positions on human rights, multinational corporations
have acknowledged a responsibility to do no harm, either in their operations or through
their business relationships. A recent study by the law firm of Norton Rose Fulbright
found that 50 per cent of surveyed companies had conducted some form of due diligence
to evaluate their human rights impacts, 70 per cent of which identified issues with their
business relationships. However, when those companies identified issues with business
relationships, 77 per cent of the time they attempted to address them solely by changing
contractual conditions.1

This approach is not in line with the UN Guiding Principles on Business and Human
Rights (UNGPs), which requires the direct engagement with affected stakeholders.2

Contractual language that aims to increase protection for affected people frequently faces
challenges in enforcement, and field-level due diligence often reveals conditions out of
alignment with the documents signed. Economic infeasibility,3 technical incapacity4 and
lack of incentive or repercussions are leading reasons why suppliers and other businesses
fail to uphold the human rights standards in their contracts.5 Financial institutions or

* Executive Director, NomoGaia.

** Director, NomoGaia.
1 Norton Rose Fulbright and BIICL, ‘Exploring Human Rights Due Diligence’ (London 2016), http://human-rights-
due-diligence.nortonrosefulbright.online/ (accessed 16 October 2017).
2 Human Rights Council, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations’
“Protect, Respect and Remedy” Framework’, A/HRC/17/31 (21 March 2011), Commentary on Principle 18 (UNGPs).
3 Sarah Labowitz and Dorothee Baumann-Pauly, ‘Beyond the Tip of the Iceberg: Bangladesh’s Forgotten Apparel
Workers’, (December 2015) http://static1.squarespace.com/static/547df270e4b0ba184dfc490e/t/5672bef1c647ad862c
494795/1450360561022/Bangladesh-Report-Final.pdf (accessed 16 October 2017).
4 Lars Isaksson, Tim Kiessling and Michael Harvey, ‘Corporate Social Responsibility: Why Bother?’ (2014) 43
Organizational Dynamics 64.
5 Emilie M Hafner-Burton and Kiyuteru Tsutsui, ‘Human Rights in a Globalizing World: The Paradox of Empty
Promises’ (2005) 110 American Journal of Sociology 1373.
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large-scale infrastructure contracting entities, for example, lose leverage once a loan is
funded or an infrastructure project begins construction.6 The World Bank has recently
partially internalized this reality by changing its procurement guidelines to permit it to
consider factors beyond lowest bid price (such as risk and in-country experience) when
awarding contracts.7

To ensure that companies are being ‘duly diligent’ in their evaluation of human rights
risks, the UNGPs call on them to assess ‘their actual and potential human rights impacts’
as pertinent to the ‘adverse human rights impacts that the business enterprise may cause
or contribute to through its own activities, or by which may be directly linked to its
operations, products or services by its business relationships’.8 HRDD is a broad and
ongoing process, and it is expected to be carried out differently by different entities, to
address different business enterprises and business relationships.
However, what HRDD really means in practice is complicated. Early in his mandate,

the former Special Representative of the Secretary-General on the issue of human rights
and transnational corporations and other business enterprises (SRSG) focused on the
language of ‘impact assessment’. He did a detailed study of impact assessments in
recognition that the ‘societal impacts of business activity are complex. Such impacts can
be positive and negative, direct and indirect, singular and cumulative, highly specific to
local circumstances, and have multiple interrelated factors.’9

It seems, however, that the final text of the UNGPs uses the ‘risk assessment’ language
and approach, although reference is made to ‘the business enterprise’s potential adverse
human rights impacts’ (emphasis added) in Principle 17 as a term of art. The
Commentary on Principle 17 explains: ‘Human rights due diligence can be included
within broader enterprise risk management systems.’ Conflating impacts and risks under
a single umbrella would resonate with companies operating infrastructure-intensive
projects; the World Bank’s private lending arm, the International Finance Corporation,
has been linking assessment processes and management systems since at least 2006 in
the Performance Standards for Social and Environmental Sustainability.10 However, the
assessment and management standard is only triggered for large footprint projects. The
approach is not common for operations outside of construction, engineering and
extractive sectors. For many industries, there is little or no relationship between risk
management processes and ground-level assessment of impacts.
The distinction between human rights impact assessment (HRIA) and human rights

risk assessment (HRRA) is not currently well defined, but risk assessment and impact
assessment have quite distinct histories in corporate decision-making. Corporations view
risk assessment as oriented toward negative outcomes as pertinent to management
decisions, while they view impact assessment as oriented towards both risks and

6 Robert CG Varley, ‘The World Bank and China’s Environment 1993–2003’ (Washington DC, 2005).
7 Judith Petts, Handbook of Environmental Impact Assessment, vol 2 (New York, 2009).
8 UNGPs, note 2, Commentary on Principle 17.
9 Human Rights Council, ‘Report on the Special Representative of the Secretary-General on the issue of human rights
and transnational corporations and other business enterprises: human rights impact assessments – resolving key
methodological questions’, A/HRC/4/74 (4 February 2007).
10 International Finance Corporation, ‘Performance Standards on Social and Environmental Sustainability’ (30 April
2006), http://www.ifc.org/wps/wcm/connect/topics_ext_content/ifc_external_corporate_site/sustainability-at-ifc/policies-
standards/performance-standards (accessed 16 October 2017).
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opportunities associated with operational design and implementation. Risk assessment
is a term rooted in enterprise management, rather than operations development.
As defined by Dickinson, ‘[e]nterprise risk is the extent to which the outcomes from the
corporate strategy of a company may differ from those specified in its corporate
objectives, or the extent to which they fail to meet those objectives (using a “downside
risk” measure).’11 Impact assessment, in contrast, is a tool to establish a strategy. It is a
term derived from the environmental movement, and related to the well-established
concept of environmental impact assessment (EIA), which is a comprehensive, data-
driven analysis. As defined by the UN Environmental Programme, it ‘is a process of
evaluating the likely environmental impacts of a proposed project or development,
taking into account inter-related socio-economic, cultural and human-health impacts,
both beneficial and adverse.’12

It appears that the concept of impact assessment was ultimately excluded from
the UNGPs, in part because impact assessment methodologies are not applicable to
business relationships. Instead, impact assessment methodologies are appropriate for a
‘business activity and its direct impacts’, particularly ‘for projects with a significant
physical footprint’. The former SRSG might have employed the ‘risk assessment’
language specifically to ensure that ‘business relationships’, inclusive of the
relationships between financial backers and project implementers, were covered under
the umbrella of HRDD.
This piece is concerned with HRRA, a specific component of HRDD, particularly as

applied to the business relationships of entities removed from field operations (e.g.,
financial institutions vetting loans, or corporate entities vetting suppliers). To be fit-for-
purpose, efficient and streamlined, such HRRA must be designed to be carried out
quickly and relatively affordably.13 Its findings must be sufficiently pointed so that rapid
follow-up and remediation is triggered.2 Yet it must also incorporate the contextual
analysis that characterizes impact assessment.
At present, it is unclear what HRRA looks like when implemented. Companies do not

publish their risk assessments and management processes. Sometimes they report that
processes exist, and some corporate social responsibility reports describe a small number
of interventions tackling single human rights issues, yet neither of these limited
disclosures clarify whether companies recognize the interconnections among human
rights risks or the approaches needed to manage them holistically.14

To address this gap and to determine whether targeted HRRA can add value,
NomoGaia conducted pilot HRRA on business relationships. The first case study

11 Gerry Dickinson, ‘Enterprise Risk Management: Its Origins and Conceptual Foundation’ (2001) 26:3 The Geneva
Papers on Risk and Insurance 360.
12 UNEP, ‘What is Impact Assessment?’ (Geneva, 2005), https://www.cbd.int/impact/whatis.shtml (accessed
16 October 2017).
13 Madeleine Koalick, Deniz Utlu and Philipp Bleckman, ‘Assessing Human Rights Risks and Impacts: Perspectives
from Corporate Practice’ (2016). Global Compact Network Germany, German Institute for Human Rights. Available at:
https://www.globalcompact.de/wAssets/docs/Menschenrechte/Publikationen/Assessing-Human-Rights-Risks-and-
Impacts.pdf (accessed 20 November 2017).
14 John Browne and Robin Nuttall, ‘Beyond Corporate Social Responsibility: Integrated External Management’
(2013), McKinsey. Available at: https://www.mckinsey.com/business-functions/strategy-and-corporate-finance/our-
insights/beyond-corporate-social-responsibility-integrated-external-engagement (accessed 20 November 2017).
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considered the relationship between a lender and a borrower in the form of a World Bank
loan to a gas-fired power plant in Myanmar (Burma). The second case study considered
the relationship between a parent company and a subsidiary supplier in the form of the
acquisition by Kuala Lumpur Kepong Berhad (KLK) of Equatorial Palm Oil’s Palm Bay
palm oil plantation in Liberia. This piece first explains the methodology used and then
describes the findings and outcomes of the two case studies. It concludes by considering
the successes and limitations of the approach used to propose next steps for HRRA and
the advancement of HRDD more generally.

II. METHODOLOGY

NomoGaia personnel employed a HRRA methodology developed by NomoGaia on two
operations. The NomoGaia methodology is available in full online,15 but can be
summarized as a four-phase approach to assessment – scoping, data accrual, analysis and
iterative finalization (see Fig. 1) – which culminates in a risk matrix linked to actionable
mitigation, management and monitoring items.
Scoping involves defining the geographical and human boundaries of investigation

and carrying out an initial categorization of rights holders. Data gathering involves a
blend of literature review and a brief fieldwork (3–5 days). Literature review covers basic
contextual conditions (e.g., socio-economic, political, labour and health-related),
contractual terms between the operation and the relevant ‘business relationship’, and
actual project descriptions, such as existing EIAs. Fieldwork involves interviews with
stakeholders, affected people (‘rights holders’) and company personnel, as well as direct
observation of conditions on the ground. Risk analysis entails the implementation of a
conventional risk matrix evaluating the likelihood of a risk occurring and the severity of
the impact associated with the risk. Finalization is the process of prioritizing action items
to prevent or remedy identified risks and adverse impacts.
The case studies presented here were selected through a screening process that aimed

to identify high-risk contexts where operations subject to high social and environmental
standards were planned or ongoing. Our work was not paid or commissioned by the
operations, which is unique for HRRA but, at present, necessary to be fully transparent.
For this piece, we considered high-risk contexts as conditioned on being: (i) recently

post-conflict, and (ii) characterized by a recent influx of foreign direct investment (FDI)
that was substantial enough to affect the general national economy. A beta-version risk
screening tool made available in open source by NomoGaia was used to determine
human rights risks as indicated by 13 leading indices tracking civil/political, social/
cultural, labour, corruption, security and economic rights.16

We defined operations subject to high social and environmental standards as being those
with: (i) internal company standards that include environmental and social due diligence,
and (ii) membership in certification bodies or adherence to sustainability standards.
The projects evaluated were from the financial and food and beverage sectors. In the

financial sector, we selected a World Bank loan in Myanmar. The investment was a

15 NomoGaia, ‘Human Rights Risk Assessment’, www.nomogaia.org/tools (accessed 16 October 2017).
16 NomoGaia, ‘BankRight’, https://nomogaia.herokuapp.com/ (accessed 17 November 2017).
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refurbishment of the Thaton Power Plant, which was already connected to Myanmar’s
existing electric grid. The World Bank operates according to its Environmental and
Social Safeguards, a framework for lending that mandates attention to an array
of risks to affected communities. In the food and beverage sector, we selected a
KLK palm oil plantation in Liberia. The Palm Bay Estate, a plantation abandoned
during the civil wars, was being re-established by a small UK company, Equatorial
Palm Oil (EPO), under a continuation of the pre-war (1960s) concession agreement with
the government. KLK had recently procured control of EPO. EPO is subject to KLK’s
social and environmental policies, as well as the standards set by the Roundtable on
Sustainable Palm Oil (RSPO), of which EPO has been a member since 2007 and KLK
since 2004.
Each operation involved no more than two field visits. The first visit to Liberia enabled

the authors to scope the project to ensure its feasibility (not too big) and legitimacy
(not fabricated complaints). Actual risk assessment was conducted on the second visit.
The Myanmar assessment only necessitated one site visit, although extra days were built
in for scoping (7 days in total). Risk assessment in both cases involved meetings and
interviews with between 40 and 60 individuals, including company personnel,
government personnel, civil society groups, employees, community members and
inclusion of men, women and a broad age range. Group sessions and interviews
complemented a review of national, local, international and company literature regarding
contextual conditions and operations plans.
Assessments were presented directly to the World Bank and KLK, as the parties

with the most effective leverage over the operations under assessment. The World Bank
and KLK were given an opportunity to provide feedback before assessments were
made publicly available. The Myanmar HRRA (concerning the World Bank) was
completed in July 2014, and the Liberia HRRA (concerning KLK) was completed in
October 2016.

Phase 1: Define scope and aims

Note presumptively at-
risk rights and
rights holders, as
identified in screen

Involve interested party

Phase 2: Gather data

Desktop: Plan fieldwork;
research context,
operation and company;
modify preliminary at-
risk rights and rights-
holder lists  

Field: Interview
rightsholders,
stakeholders and compay

Phase 3: Analyse risks

Determine likelihood and
intesity of identified risks

Iteratively clarify/validate
relevant rights and
rights holders 

Phase 4: Finalize

Draft report, seek
feedback from company;
finalize rights and rights-
holders list; submit report
to interested party and
consider presenting
findings to all
stakeholders 

Figure 1: Phases of human rights risk assessment (HRRA)
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III. FINDINGS: WHAT HUMAN RIGHTS RISK ASSESSMENT REVEALED

Both assessments exposed gaps in human rights risk management regarding business
relationships.
At the World Bank-funded Thaton Power Plant in Myanmar, despite the existence of

strong social and economic safeguards mandating broad engagement with surrounding
populations and thorough EIA, no actual engagement was conducted in the locally
dominant Karen language. The electric grid was not considered for modification,
although (Burmese-speaking) stakeholders engaged during the social impact assessment
voiced concerns that they would receive no benefits from the power plant upgrade, while
continuing to be affected by its presence. The grid had been designed specifically to
benefit military installations and crony business. There was no electrification of the
communities surrounding the power plant. There had also been no record of evaluation
of downstream impacts on farmers who would be affected by construction on a
historically polluted site. In the fifty years since the power plant had been established,
chemical storage had been inadequate, as documented in photos taken by the EIA team.
Fuel and chemical leaks were visible around the property.
At KLK’s investment in Liberia, an array of pro-human rights policies and

commitments ranging from housing quality, to working conditions, to dependent care
to human rights were in place. Additionally, the operation was a member of the RSPO
and thus held to RSPO standards. Our research found that, on several counts, the
operation was meeting neither KLK standards nor human rights standards as laid out in
the International Bill of Human Rights or the International Labour Organization (ILO)
Core Conventions. Boreholes used for drinking water in several locations were found to
be non-functioning. At one camp, assessors observed no water source at all. Latrines
were absent or poorly maintained at camp and in the field. Protective gear was not in use
for workers spraying hazardous chemicals – the company could not supply purchase logs
of protective gear to demonstrate that such gear was available. Child labour, not
confirmed by assessors, was repeatedly alleged by workers and community members.
Additionally, a successful RSPO complaint in 2015 against the company’s land use
practices identified problems in the concession agreement, which did not recognize local
landholding or land usage. This resulted in conflict with some local populations who
opposed the plantation’s expansion into land they considered rightfully their own.

IV. OUTCOMES: WHAT WAS DONE ABOUT BUSINESS RELATIONSHIPS

Risk assessments in general, and HRRAs in particular, are not often public documents.
On the rare (and laudable) occasions that companies report on the risks they have
identified, it is often in tandem with management strategies on how they are addressing
those risks. The World Bank and KLK were informed about field visits and report
publication in advance and were provided access to advance versions to provide input.
However, there is no monitoring phase for risk assessment. As such, assessors have not
returned to either location to track improvements in human rights risk management.
Nevertheless, both the World Bank and KLK (through its subsidiary, EPO) have been
responsive to the findings of the risk assessment.
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In Myanmar, the World Bank put out a tender for an Environmental and Social
Monitoring consultant and committed to detailed environmental monitoring. In the
ensuing months, further engagement (in Burmese language) and field validation of
general findings was carried out by World Bank consultants. In direct response to local
concerns that the power plant would continue to generate benefits only for the country’s
elite, the operation supplied power lines directly into surrounding communities
(although only along roadsides, where the wealthiest and most integrated live).
Perhaps more importantly, in recognition of the history of conflict associated with the
existing power plant, and the extreme disempowerment of surrounding communities, the
World Bank pushed for consideration of the Thaton population in Myanmar’s nation-
wide National Electrification Plan. The HRRA remains part of the permanent file on the
Thaton plant and electrification plans generally, and it was recently reviewed by World
Bank social specialists (three years after its publication) charged with the regional
development portfolio. To improve engagement with affected communities, a range of
strategies are now under consideration at the World Bank.
In Liberia, KLK and its subsidiary have had a shorter timeline for response but have

already made efforts to validate the findings of the HRRA and investigate further. KLK
procured the Palm Bay Estate through the majority acquisition of EPO shares. Liberia is
recognized as having an ideal climate for palm oil, as well as a low-wage workforce with
high unemployment and thus competition for unskilled jobs. These conditions are often
considered advantageous for companies looking to expand operations, but they are not
without complications. The HRRA revealed to KLK that many of the workplace
conditions that are normal on KLK plantations in Malaysia would require costly inputs
to achieve in Liberia. KLK learned that housing was inadequate, sanitation was not
readily available, adequate wages were not being paid to sub-contracted workers, and
protective gear was not being allocated sufficiently. The company, through its subsidiary
(EPO), committed to investigate the potential of child labour and has indicated that there
are plans to improve worker housing. In February 2017, EPO selected a consultant to
conduct an HRIA on its Palm Bay Estate, who began fieldwork in June 2017. The HRRA
authors were invited to collaborate and provide feedback on preliminary findings in
September 2017. HRIA validated findings from HRRA and identified additional human
rights challenges on site. The company has started developing a management plan to
address identified adverse impacts. This may be the first instance of HRDD at the
business relationship level being complemented by HRDD at the operations level.17

HRIA benefits from being conducted in collaboration with operations-level personnel
in an ongoing manner for tracking impacts over time. It is internally driven by the
exigencies of managers and personnel who interact on a daily basis with impacted rights
holders (in the workforce and communities). However, HRIA is vulnerable to
manipulation if headquarters is not receptive to findings that would necessitate
increased expenditure or modified design components. HRRA, in contrast, benefits
from being conducted by a neutral third party which has no vested interest in maintaining
a status quo that generates business and human rights risks. Its external nature makes it

17 Anna Trionel, Assessing Human Rights Impacts at EPO’s Liberian Operations: Executive Summary (2017) www.
epoil.co.uk/uploads/humanrightsimpactassessment-executivesummary2017.pdf (accessed 14 November 2017).
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less susceptible to the biases of company personnel wishing to demonstrate only the
positive dimensions of an operation. It also supplies external pressure to an entity that
might otherwise resist change, using the leverage of severed contracts or denied loans.
The speed with which an HRRA can be conducted and published gives it a clear

advantage over more in-depth due diligence processes, such as HRIA. The Global
Compact Network of Germany has recently published findings from the HRDD
processes of five companies, which repeatedly identified the time- and cost-constraints of
HRIA as a barrier to implementation.18 These company reactions mirror previous
findings about HRIA.19 In contrast, a single 3–5 day site visit for HRRA enables
assessors to glean key information to identify risks, which can be used by companies to
evaluate the adequacy of their own management policies and processes for identifying
and addressing human rights risks. As a mechanism for both pinpointing problematic
conditions and for alleviating concerns about past complaints, it is low-cost and efficient.
While checklists and audits are certainly quicker, they lack the essential human rights

lens that pinpoints issues not often predicted by pre-written checklists.20 Additionally,
HRRAs allow the flexibility to go beyond the pre-scripted audits that have systematically
failed to identify human rights shortcomings,14 including the recent revelations of Syrian
children sewing garments for certain UK brands.21 The field component of HRRA builds
on human rights engagement methodologies, including semi-structured interviews with
vulnerable populations, gaining perspectives that are not often shared by workers on the
factory floor or community members in a company meeting. Thus, HRRA can be
regarded a useful middle ground between HRIA and audits to manage risks arising
through business relationships.

V. NEXT STEPS

Further research is needed to explore where commonalities can be built across the HRRA
process, as well as through the broader HRDD processes. Companies have been
developing screening processes to identify high-risk relationships (see, e.g., Coca-Cola,
Unilever and BlackRock).22 It makes sense for them to also systematize the way they

18 Madeline Koalick, Deniz Utlu and Philipp Bleckmann, ‘Assessing Human Rights Risks and Impacts: Perspectives
fromCorporate Practice’, Global Compact Network Germany and German Institute for Human Rights (2016), http://www.
institut-fuer-menschenrechte.de/fileadmin/user_upload/Publikationen/Weitere_Publikationen/HRIA_Assessing_Human_
Rights_Risks_and_Impacts_Perspectives_from_corporate_practice.pdf (accessed 16 October 2017).
19 James Harrison, ‘Establishing a Meaningful Human Rights Due Diligence Process for Corporations: Learning from
Experience of Human Rights Impact Assessment’ (2013) 31 Impact Assessment and Project Appraisal 107; Eitan
Felner, ‘Human Rights Impact Assessments: A Review of the Literature, Differences with Other Forms of Assessments
and Relevance for Development,’ World Bank (Washington DC, 2013).
20 Dorothee Baumann-Pauly, Sarah Labowitz and Nayantara Banerjee, ‘Closing Governance Gaps in Banglasesh’s
Garment Industry – The Power and Limitations of Private Governance Schemes’ (2015) 21, http://dx.doi.org/10.2139/
ssrn.2577535 (accessed 16 October 2017).
21 Darragh Macintyre, ‘I saw First-Hand How British Brands Unknowingly Exploited Syrian Refugees’, Huffington
Post UK (24 October 2016) http://www.huffingtonpost.co.uk/darragh-macintyre/syrian-refugees-workers-panorama_
b_12619266.html?1477320167& (accessed 16 October 2017).
22 Coca Cola, ‘Human Rights Due Diligence Checklists: Background and Guidance’ (Atlanta 2014) http://assets.coca-
colacompany.com/7d/59/b2a85d9344bdb7da350b81bcd364/human-rights-self-assessment-checklists.7.14.pdf (accessed
16 October 2017); Unilever, ‘Responsible Sourcing Policy’, (2014) https://www.unilever.com/Images/slp-unilever-
responsible-sourcing-policy-2014_tcm244-409819_en.pdf (accessed 16 October 2017); BlackRock, ‘Exploring ESG:
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engage with those high-risk relationships once those relationships have been identified.
HRRA can never be a one-size-fits-all approach: identifying and categorizing risks will
always hinge on contextual peculiarities, rights-holder engagement will always require
tailoring, and the availability of data will always be a limiting factor on understanding
risks. The availability of data is particularly pertinent in a corporate climate where HRIA
conducted for, and implemented by, operators remain rare. The third-party entities
lending to or procuring from rights-risky operations cannot monitor conditions on the
ground and remain reliant, to an extent, on the good faith representations of the
operations with which they work. HRRA conducted by third parties associated with
operations through business relationships are likely to be most effective when conducted
alongside HRIA commissioned by the operating entity itself. To date, there are perhaps
no public examples of such a complete due diligence chain.

(F'note continued)
A Practitioner’s Perspective’, BlackRock Corporate Literature, (2016) https://www.blackrock.com/corporate/en-us/
literature/whitepaper/viewpoint-exploring-esg-a-practitioners-perspective-june-2016.pdf (accessed 16 October 2017).
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